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Form No.(J)2 
HEADING OF JUDGMENT IN ORIGINAL SUIT 

 
 District--------Nalbari 
 

 IN THE COURT OF CIVIL JUDGE :::::::::::::::NALBARI 

 

 
Present :  Himakshi Thakuria Buragohaign            

   Civil Judge   

   Nalbari. 

 
Wednesday, the 14th day of February, 2019 

 
 

   MONEY SUIT 04/17 

                    
 
   Smti. Devajani Barman   

                    -----Plaintiff      
 
     - VS  - 
    
          Sri Mahesh Kr. Kashwah 

        -----Defendant  
 
   

 

 

The suit is coming on for final hearing on 04-02-2019 in presence of:- 

Advocate for the Plaintiff  :  Sri Jiten Barman 

        
 
Advocate for the Defendant :  Sri Bijanlal Rajbongshi 
 
 
 
And having stood for consideration to this day, the court delivered the 
following Judgment:- 
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                            J  U  D  G  M  E  N  T  

 
 
1. This is a suit for recovery and realisation of Rs.8,50,000/- (Rupees Eight 

Lakhs Fifty Thousand) only.  

 
2. The fact of the  plaintiff's case in brief is that the defendant is running a 

Golden Jewellers shop under the name and styles of S.S. Jewellers at Baruah 

Road, Nalbari Town, Nalbari (Assam). The plaintiff placed an order dated 09-03-

2014 for good ornaments from the purpose of marriage of Miss Runu Barman 

and Sri Prasanna Barman which was to be held on 25-09-2014 and 27-09-14. 

Both are the sister-in-law and brother-in-law of the plaintiff. According to the 

plaintiff the total value of the ornaments is Rs.9,38,400/- (Rupees Nine Lacs 

Thirty Eight Thousand Four Hundred) only including labour charge and the date 

of delivery was fixed o 30-06-2014. The plaintiff paid an amount was 

Rs.9,00,000/- (Rupees Nine Lacs) only as advance against the said order dated 

09-03-2014 and the remaining balance amount was Rs.38,400/- (Rupees Thirty 

Eight Thousand and Four Hundred) only. To that effect the defendant issued a 

money receipt bearing Sl. No.598 dated 09-03-2014, with balance amount of 

Rs.38,400/- approached the defendant and requested him for delivery of gold 

ornaments as per order dated 09-03-2014 but the defendant took time by saying 

that ornaments were not ready. Hence another date was fixed on 20-07-2014 for 

delivery of the same. The plaintiff was present on 30-07-2014 but the defendant 

again postponed and fixed the date of delivery on 02-08-2014 and accordingly 

the plaintiff went to the defendant on 02-08-2014 and asked for delivery of the 

said gold ornaments, but the defendant said that the ornaments were not ready 

and in this manner  the defendant did not make delivery till 08-06-2015. Under 

such circumstances the plaintiff issued an Advocate notice dated 08-06-2015 

claiming the said amount of Rs.9,00,000/- (Rupees Nine Lacs) only with interest 

@ 12% per annum w.e.f. 09-03-2014 till final payment. The said Advocate notice 

was received by the defendant on 14-06-2015. After receiving the Advocate 

notice, defendant returned Rs.50,000/- (Rupees Fifty Thousand) only to the 

plaintiff on 15-07-2015 in lieu of delivery of gold ornaments as per terms and 

condition dated 09-03-2014. Inspite of his assurance and commitment, the 
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defendant failed to comply with the mandatory terms and condition and 

commitment on his part. The defendant is a regular defaulter in respect of 

delivery of gold ornaments. The defendant received an Advocate notice on 14-

06-2015. He also acknowledged the amount due to the plaintiff by money receipt 

dated 15-07-2015 and on the date he paid an amount of Rs.50,000/- and also 

assured that he would be pay the remaining balance amount of Rs.8,50,000/- 

within a period of one year i.e. within 16-07-2016. But till today no any amount 

has been paid to the plaintiff by the defendant. Hence this suit.  

 
3.    On receiving summons the defendant no.2 appeared and contested the 

suit by filing written statement. In his statement the defendant denied the 

averments made by the plaintiff in the plaint. The defendant pleaded that the 

instant suit of the plaintiff has no any cause of action. The suit is not 

maintainable both in law and in facts. The suit is bad for suppression of material 

facts and non-joinder of necessary parties. The defendant denied of receiving 

Rs.9,00,000/- as advance amount for delivery of gold ornament and issuing 

money receipt bearing Sl. No.598 dated 09-03-2014 for the same. The defendant 

has also denied that he received an Advocate notice and returned Rs.50,000/- to 

the plaintiff on 15-07-15 in lieu of delivery of gold ornaments. The defendant also 

denied that he a regular defaulter in respect of delivery of golden ornaments. 

The defendant also denied in his written statement that i/c with marriage of Miss 

Runu Barman and Sri Prasanna Barman the aforesaid order for golden ornaments 

were placed by the plaintiff with the defendant, the plaintiff on several occasion 

asked for the defendant to pay the said balance amount of rs.8,50,000/- with 

due interest from the date of receipt of money, the suit has arisen within the 

territorial Jurisdiction of this court at Baruah Road, Nalbari Town under the 

Nalbari Municipality area on different dates. Hence, the defendant prayed to 

exempt him for payment of interest and be further pleased to pass order along 

with the defendant to pay the principal amount of Rs.8,50,000/- on monthly 

installment basis of Rs.1,00,000/- per month. 

 
4. On perusal  the pleadings  of the parties following issues were framed-- 

i. Whether the plaintiff placed an order on 09-03-14 to the defendant for 
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making gold ornament and paid Rs.9,00,000/- (Rupees Nine Lacs) only as 

advance to the defendant ? 

ii. Whether the defendant has issued money receipt (Cash Memo) bearing 

Sl. No.598 dated 09-03-14 in favor of the plaintiff ? 

iii. Whether the defendant is liable to pay the amount claimed by the plaintiff 

? 

iv. Whether the plaintiff is entitled to the relief/reliefs as claimed for? 

 

  (DISCUSSION, DECISION AND REASONS THEREOF) 

 
5. In support of the case the plaintiff  has adduced the evidence of 4 (four) 

PWs and has exhibited 5 (five) documents. The defendant has neither adduced 

evidence nor exhibited any document.  

 
6. I have heard the argument of learned counsel for the plaintiff and the 

defendant and have discussed the issues as follows-- 

 

ISSUE NO.(i) & (ii) : 

 “Whether the plaintiff placed an order on 09-03-14 to the 

defendant for making gold ornament and paid Rs.9,00,000/- (Rupees 

Nine Lacs) only as advance to the defendant ?” 

AND 

 “Whether the defendant has issued money receipt (Cash Memo) 

bearing Sl. No.598 dated 09-03-14 in favor of the plaintiff ?” 

 
 In her pleading the plaintiff has pleaded that on 09-03-14 the plaintiff had 

placed an order for gold ornaments weighing 276 grams and amounting to 

Rs.9,38,400/- for the purpose of marriage of her sister-in-law and brother-in-law 

which was to be held on 25-09-14 and 27-09-14. On the day of order itself the 

plaintiff paid an amount to Rs.9,00,000/- (Rupees Nine Lacs) only as advance 

and the remaining balance amount was Rs.38,400/-. In lieu of that the defendant 

issued a money receipt bearing Sl. No.598 dated 09-03-14 fixing the date of 

delivery on 30-06-14. 

 On perusal of the cross-examination of PW-1 we find PW-1 stating that on 
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09-03-14 she placed an order in the jewellery shop of the defendant namely SS 

Jewellers. According to the PW-1 the value the gold was Rs.8,28,000/- and the 

making charge was Rs.1,10,400/- in total Rs.9,38,400/-. Accordingly the plaintiff 

paid an amount of Rs.9,00,000/- and the remaining balance was Rs.38,000/-. 

After which the defendant issued money receipt No.598 dated 09-03-14. The said 

money receipt is exhibited as Exhibit-3. PW-2 that he was present with the 

plaintiff at the time of making payment of the advance amount of Rs.9,00,000/-. 

PW-4 has also stated in his cross-examination that he came to know about the 

payment of advance amount of Rs.9,00,000/- to the defendant from the cash 

memo issued by the defendant in the name of the plaintiff makes it clear that on 

the said date the plaintiff had ordered for 2 pieces of bangles of 48 gms, 2 pieces 

of ear ring of 20 gms, 4 pieces of bangles of 48 gms, 2 pieces of Taira of 8 gms, 

2 pieces of chain of 40 gms (Total 276 gms) to the defendant. The total value of 

the gold ornaments which is of Rs.8,28,000/- and the making charge has seen as 

Rs.1,10,400/- i.e. the total gross amount Rs.9,38,400/- out of which an advance 

amount Rs.9,00,000/- was paid to the defendant and the remaining balance was 

Rs.38,400/- and the delivery date was fixed on 30-06-14. From the above 

materials available on record it appears that the plaintiff placed an order on 09-

03-14 to the defendant for making gold ornaments and paid Rs.9,00,000/- 

(Rupees Nine Lacs) only as advance to the defendant. 

 Accordingly these two issues are decided in the affirmative and in favor of 

the plaintiff. 

 

ISSUE No.(iii) : 

 “Whether the defendant is liable to pay the amount claimed by 

the plaintiff ?” 

 

 It appears from the pleadings of the plaintiff that on the day fixed for 

delivery of the gold ornaments i.e. on 30-06-14 the plaintiff approached the 

defendant for delivery of the gold ornaments as per order dated 09-03-14. The 

defendant took some time by saying to the plaintiff that the ornaments were not 

ready and fixed the date for delivery on 20-07-14. The plaintiff  again went to 

the defendant on 30-07-14 but the defendant postponed the date and fixed 
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another date for delivery on 02-08-14. On 02-08-14 when the plaintiff went to 

the defendant again informed the plaintiff that the ornaments were not ready. In 

such manner the defendant did not make the delivery till 08-06-15. Findings no 

other alternative the plaintiff issued an Advocate notice dated 08-06-15 to the 

defendant claiming the delivery amount of Rs.9,00,000/- along with interest @ 

Rs.12% per annum w.e.f. 09-03-14 till final payment. It is also averred by the 

plaintiff that after receiving the Advocate's notice the defendant on 15-07-15 

returned Rs.50,000/- to the plaintiff and assured that he would pay the 

remaining balance amount of Rs.8,50,000/- within a period of 1 year. In order to 

prove her plea the plaintiff has exhibited acknowledgement of dues by the 

defendant as Exhibit-5 and the Advocate notice as Exhibit-4. It is already 

discussed in a previous issue that the plaintiff had paid sum of Rs.9,00,000/- as 

advance amount to the defendant out of Rs.9,38,400/- and in lieu of that receipt 

was issued by the defendant. Exhibit-4 reveals that the plaintiff had issued an 

Advocate notice to the defendant on 08-06-15 through her advocate demanding 

back the amount of Rs.9 lacs which she had paid to the defendant along with 

interest @ Rs.12% w.e.f. 09-03-14 till the total payment is made (within 1 month 

of the receipt of the said notice). Exhibit-5 reveals that on 15-07-15 the 

defendant had communicated to the plaintiff and paid her a cash of Rs.50,000/- 

out of Rs.9,00,000/- and also assured her that the remaining amount of 

rs.8,50,000/- will be paid to her by him in due course of time.  

 The documents exhibited by the plaintiff leaves no doubt in our mind that 

the defendant is liable to pay rs.8,50,000/- amount claimed by the plaintiff along 

with the cost of the suit. 

 Accordingly this issue is decided in the affirmative and in favor of the 

plaintiff.  

 

ISSUE NO.(iv) : 

 “Whether the plaintiff is entitled to the relief/reliefs as claimed 

for?” 

 
 On perusal of the case record it reveals that the defendant after 

submission of the evidence on affidavit did not appear to fact cross-examination 
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and accordingly vide order dated 18-01-19 the evidence of the defendant were 

expunged.  

 There is nothing in the case record to disbelief the evidence adduced by 

the plaintiff. The conduct of the defendant apparently shows that he has 

neglected to repay the remaining balance amount to the plaintiff within the 

specified time. Hence, in view of the discussions made in the previous issues it 

appears that the plaintiff is entitled to receive all the relief as claimed for.  

 
 

    O  R  D  E  R 

 

7. In the result, the suit is decreed on contest with cost. 

 The Plaintiff is entitled to receive a sum of Rs.8,50,000/- 

(Rupees Eight Lacs Fifty Thousand) only from the defendant along with 

interest @ 12% per annum w.e.f. the date of received i.e. 09-03-14 till 

the payment of entire amount within six months from the date of this 

order.  

 The defendant is directed to pay the decreed amount to the 

plaintiff within six months from the date of this order. 

 Prepare a decree accordingly. 

 

 Given under my hand and seal of this court on this the 14th day of 

February/2019. 

 

 

                 Civil Judge  

           Nalbari 

 

Dictated & Corrected by me 

 

 

         Civil Judge  
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           Nalbari 
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A  P  P  E  N  D  I  X 

 

 

 

 

1. Plaintiff witnesses  :  

 PW-1  :  Debajani Barman, 

 PW-2 :  Rabindra Nath Barman, 

 PW-3  :  Runu Barman and 

 PW-4  :  Parasanna Barman   

 

 

2. Defendant witnesses  : Nil  

  

3. Plaintiff's exhibits       : 

 a)  Exhibit-1 : Copy of plaint, 

 b)  Exhibit-2 : Affidavit, 

 c)  Exhibit-3 : Cash Memo No.598 dated 09-03-14, 

 d)  Exhibit-4 : Advocate notice, 

 e)  Exhibit-5 : Acknowledgement/money receipt dated 15-07-15 

 f)   Exhibit-9 : Advocate Notice, 

 g)  Exhibit-10 : Postal receipt. 

   

 

4. Defendant's exhibit    :   Nil. 

 

 

 

        Civil Judge, 

            Nalbari 


